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Current Zopics. 

N another column we print a communica- 
| tion from the Hon. Franklin M. Danaher, 
on the subject of the Lawyers’ Registra- 
Act. Mr. Danaher, having been the 
proposer of the law, doubtless understands 
as fully what was intended to be accom- 
plished by it as any other person, and what 
he says in respect to the proper construction 
of the act will carry much weight. Without 
doubt, the courts will construe the act liber- 
ally with reference to that class of reputable 
and regularly admitted attorneys 
through neglect, have failed to comply with 
its provisions; hence much of the discussion 
as to the possibility of awkward complica- 
tions arising in the future possesses, as he 
indicates, little more than academic interest. 
While a strict construction of the act, as we 
intimated in a former issue, would, without 
remedial legislation, exclude from the privi- 
leges of practice, because of neglect to file 
their certificates with the clerk of the Court 
of Appeals as required by the act, a consid- 
erable number of attorneys who, it should 
be said, would have only themselves to 
blame, we are glad to have the assurance 
that there will be no disposition to press the 
act to its extreme limits. We deem it 
proper to say in reply to the courteous criti- 
cism of our esteemed contemporary, the 
New York Law Journal, upon our construc- 
tion of the act, that our idea all along has 
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been that it would be to the interest of the 
profession and the public as well, to give it 
a liberal construction. The fact that it has 
been deemed necessary to introduce and 
pass a bill extending until July 1st, 1899, the 
time in which lawyers may register, would 
seem to give confirmation to our interpreta- 
tion of the act. As to the judges who have 
not registered, we quite agree with the New 
York Law Journal that they are lawyers, 
and, being such, they were as much bound 
to comply with the provisions of the act as 
though they were not on the bench. But 
however true it may be that liberal construc- 
tion of the act is entirely proper as to these 
and other delinquents who are bona fide 
lawyers, there should be no temporizing with 
the hundreds of “ shysters,” non-admitted 
practitioners, at whom the act was aimed. 
It is, perhaps, pertinent to inquire at this 
time what the Bar Associations are doing 
with reference to these gentrv? We have it 
on the highest authoritv that there has been 
an appalling amount of perjurv committed 
by these shvsters in their bold efforts to turn 
the act to their own benefit bv the making of 
false affidavits as to when and where they 
were admitted to practice. Speedy examples 
should be made of a few of these at least. 
The effect could not fail to be in the highest 
degree wholesome. 


Another excellent specimen of “ fool leg- 
islation ” is the bill recently introduced in 
the New York senate, entitled, “ An act to 
prevent judges locking up juries until thev 
shall agree.” This measure provides, in 
substance, that no jurv shall be kept out or 
locked up more than twelve hours —an 
exceedingly silly proposition. Cases are 
easily conceivable wherein agreement might 
be reached in the thirteenth or the four- 
teenth hour; yet, according to the provisions 
of this bill, the jury would have to be dis- 
charged, and all the trouble and expense of 
the trial, no matter how great, go for naught. 
Tt is customary for judges to keep in touch 
with juries during the period of their delib- 
erations, and they are properly never “ dis- 
charged” unless and until they report, 
through their foreman to the court, their 
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absolute inability to agree on a verdict, as 
well as the absence of any prospect or proba- 
bility of such agreement. It would be the 
height of folly to discharge a jury unless 
they request it, and it is quite within the 
bounds of probability to say that in many 
cases juries might object to being so dis- 
charged at the end of twelve hours. We 
entirely agree with our contemporary, the 
New York Sun, that a hard-and-fast limita- 
tion of the sort proposed would simply and 
surely promote disagreements. 


In its report of a case of cruelty to a dog, 
decided in the Queen’s Bench Division of the 
High Court of Justice, recently, the London 
Law Times says, in detailing the facts, that 
“on the 20th of August the respondent, who 
is a butcher, was seen beating a dog with a 
large piece of wood, which was tied up to a 
kennel in his back garden.” Now, just why 
this particular large piece of wood should 
have been tied up to a kennel is not easy for 
us on this side of the water to discover. 
Perhaps it was because of the scarcity of 
wood in the tight little isle; or mavhap there 
were thieves prowling about this back gar- 
den, and, as the cruel butcher was in the 
habit of amusing himself by beatine bis dog 
with the billet, he took the perfectly natura! 
precaution to tie up the club so that it would 
be handy when wanted. Further on we are 
told that “ the respondent got a handbill used 
for chopping wood,” —#in this benichted 
eountry one would hardly make ranid prog- 
ress in getting the fire lighted for breakfast 
if he placed dependence upon a “ handbill” 
instead of a hatchet — “ and kent hitting the 
dog with it.” But the “handbill,” strange 
to relate, seems to have been no more effect- 
ive in giving the dog his quietus than the 
club was, for we are told that “the dog ran 
into the kennel and the respondent got a 
spade and kept jabbing and prodding at the 
dog with it.” The poor beast seems to have 


possessed the nine lives of the proverbial cat, | 
for we are further informed that although | 


the beating and prodding lasted for about 


half an hour, during which time the dog | 


howled as if in great pain — we should think | having for its object the suppression of com- 





— 


and altogether unjustifiable refusal to die, 
At last —O, happy thought for the poor, 
suffering dumb beast — the respondent got 
a gun and shot the dog. The learned jus- 
tices before whom the case was tried actually 
decided that “as a matter of law the defend- 
ant could have no intention to commit 
cruelty, because he was trying to destroy the 
animal.” It is gratifying to read, however, 
that the Queen’s Bench Division did not 
indorse this refinement of reason, holding 
that the magistrates were wrong, for it was 
not a question whether there was an inten- 
tion to commit cruelty, but whether there 
was cruelty in fact. That there was, the 
clubbing, the jabbing, the prodding, and the 
howling lasting half an hour gave sufficient 
evidence. But why the large piece of wood 
was tied up to a kennel and the dog left loose 
was not passed upon, and, therefore, remains 
as much of a mystery as ever. 


The interesting question whether a person 
who has an existing interest in property to 
be sold at a public sale mav, for the protec- 
tion of such interest, lawfully agree not to 
bid at a sale, was decided in the affirmative 
by the New Jersey Court of Errors and Ap- 
peals, in De Baun v. Brand, decided Decem- 
ber 1, 1898, reversing the Supreme Court, 
which held that such an agreement was void. 
According to the facts, for which we are in- 
debted to the opinion of Garrison, J., the 
defendant and the plaintiff were brother and 
sister ; the property to be sold was a farm of 
which their father had died seized. By the 
father’s will legacies to the plaintiff and to 
Edward, another brother, were charged on 
the land, as was also an annuity to the tes- 
tator’s widow. Of this will the defendant 
and Edward were the executors; they were 
also residuary legatees. The sale in question 
was made under a decree obtained by the 
widow to satisfy the arrearages of her an- 
nuity. Under these circumstances the plain- 
tiff agreed to let the defendant buy at the 
sale upon his agreement that he would pay 
off all the legacies. The Supreme Court re- 
garded these facts as showing “an agreement 


he would — he still persisted-in his stubborn | petition in bidding at a public sale.” and 
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under the general rule of public policy as 


to us to be most consonant with justice and with 


opposed to the enforcement of an agreement the true purpose of the policy of the law, which is 


of this nature, advised that the plaintiff be 
nonsuited. 
conceding that the record in the case showed 


a public sale, points out that the plaintiff, 


| 
| 


not that persons specially interested are excepted, 


TI 3 ; A | hil | as a class, from the operation of the general rule 
The Court of ppeais, while | that forbids bargains that restrict bidding, but that 


| the general rule, when judged by its own spirit and 
an agreement that restricted competition at | 
| an existing right to be protected at the sale whose 


when she made the agreement, had an exist- | 


ing interest in the property which it was her 


The court thus clearly reasons : 


“The class of sales to which the rule of public 
policy in question attaches includes 


reason, does not extend to the case of a party with 


agreement was for the protection of such right 
and not for the purpose of cheapening the sale. 


! This I conceive to be the correct rule, even where 
right to look after and protect at the sale. ! 


execution | 


sales and judicial sales generally, as well as tax | 
sales and all others in which, in the administration | 
of the law or of government, the property of a | 


private owner is sold in invitum. In every sale of 
this sort there is a creditor and a debtor element, 


That the tendency of such a rule is to secure to the 
creditor class the satisfaction of its claims is ob- 
vious. To the debtor or owner it is but common 
shall view with 
tends to lessen normal competition. By the policy 
of the law the property is offered to the public, 
hence it is part of the same policy that the public 
shall, with respect to the sale, remain what the 
word implies ‘ open,’ free from bargains that con- 
tract it as a body of normal competitors. 
a policy neither the public nor any individual can 
justly complain, since it affects no one in his 
rights or property, but merely prescribes how the 
rights and property of others shall be observed 
and protected. There is, however, a class of per 


property 


sons who cannot, within the spirit and reason »f ! : . : 4 
| some eight of their employes, including the 


this rule, be regarded merely as part of the general 
public. Persons who by virtue of lien, or owner- 
ship or otherwise, have an existing interest in the 
property to be sold, do not stand on the same 
footing as the general public. Incidental to thei 
interest in the property is the right to employ all 
fair means for the protection of such interest, and 
to this end to make such honest bargains as their 
interests seem to require. It is no part of the 
public policy in question to rob one person of his 
rights in order to secure those of another. Upon 
the other hand, the mere possession of a right to 
protect one’s own interest will not be permitted 
to cloak a violation of the rule under color of such 
right. Between these two exhibitions of the law 
lies its true application, which in the nature of 
things must often turn upon a question of fact. 
The failure to recognize this distinction in most of 


the decided cases renders them of no value, and | 


even in the face of decisions to the contrary we are 


in this State at liberty to adopt that rule that seems | lantern. 


disfavor whatsoever | 


; ™ | Supreme Court of Maine. 
fairness that the power that compels the sale of his 


the arrangement entered into for the protection of 
the right may incidentally lessen competition at 
the sale; or even if such be its inevitable result.” 


Is there a presumption of fact or law that 
a person injured by the negligence of another 
acted so prudently in the emergency as to be 


: : > hb kg 
each of which is deemed to be beneficially served | free from contributory negligence This in 


by the rule of public policy under consideration. | 
(McLane, administratrix, 


teresting question was involved in a case 
v. Perkins and 
others, 92 Me. 39) recently decided by the 
It was held that 
while freedom from contributory negligence 


| sometimes can be inferred from the circum- 





| with four men. 


| stances shown, the inference must be from 
| circumstances shown by the evidence to have 


actually existed, and cannot be made from 


Of such | Civcumstances merely conjectured or even 


: probable. The defendants were operating in 


bucksport, on Penobscot river, a mill for the 
manufacture of barrel staves and heads from 
wood. They had occasion in the course of 
their business, in September, 1897, to send 


plaintiff's intestate, up the river some two or 
three miles to raft logs down the river to the 
mill. The party, detailed for this purpose as- 
sembled at the wharf near the mill a little 
before 4 o’clock on the morning of Septem- 
ber 21, when it was quite dark. One of the 
defendants, Perkins, was in charge of the 
party and accompanied it. They launched 
into the water two small boats of the defend- 
ants known as “ punts,” put into them the 
pike-poles and other implements necessary 
for rafting and driving the logs, and then 
embarked. In one boat was Mr. Perkins 
In the other boat were the 
other four men, including the plaintiff's in- 
testate. In this boat also was a lighted 
The first boat, that of Perkins, 
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started off about 4 o’clock, while the second 
boat, on which was the plaintiff’s intestate, 
was still at the wharf. The first boat went 
safely up the river to its destination. The 
second boat did not arrive, and was not seen 
for some days afterward, when it was found 
on the shore. Its crew were never afterward 
seen alive, and their drowned bodies were 
found at intervals afterward at different 
places up and down the river, that of the 
plaintiff’s intestate among the rest. After 
the first boat started, its crew did not see the 
second boat on account of the darkness, but 
they saw a light as of a lantern moving after 
them for some fifteen minutes or half a mile, 
when it disappeared. They heard no cries, 
and saw and heard nothing else indicating 
any disaster. At this time the river was com- 
paratively smooth, with little wind, but later, 
towards 7 o’clock, it became rough from a 
rising gale of wind. The plaintiff’s intestate 
was a young man nearly twenty-two years of 
age, and unacquainted with boats, as the de- 
fendants knew. The boat itself was an old 
punt made of inch pine boards, with bottom 
and sides almost flat and straight, and with 
ends nearly square. It was about 14 fect 
long, 34 feet wide and 19 inches deep in the 
centre. Along one of its sides was an old 
crack which had been caulked with waste. 
The top part of one end had been split off, 
so that only about 7 inches of height of that 
end remained, while the other end was 14 
inches high. It did not appear which, or 
whether either, of the crew was in charge of 
the boat more than the others. The four 
men in the boat were undoubtedly drowned 
in the river some time that morning, but 
where, how and when is utterly unknown. 
Whether they fell overboard, or the boat cap- 
sized or foundered, is left completely to con- 
jecture. The plaintiffs insisted that it could 
be logically inferred from this evidence that 
the drowning was the direct result of the un- 
seaworthiness of the boat furnished by the 
defendants, and hence was the direct result of 
their fault. The defendants insisted that it 
could not be reasonably inferred from the 
evidence that the plaintiff’s intestate, at the 
time of the accident, did not by his own want 
of care contribute to produce the accident. 





This position the Supreme Court fully sus- 
tains. The following ingenious claim was 
further made by the plaintiff: “If the cir- 
cumstances disclosed and left unexplained 
indicate any contributory negligence, then 
the burden is on the plaintiff to explain the 
circumstances, and to show that after all he 
was free from fault; but if the circumstances 
disclosed do not indicate any contributory 
negligence, there can be no presumption of 
any such negligence, and there is nothing 
for the plaintiff to rebut or explain.” Reply- 
ing to this, the court (Emery, J.) say it is 
true the plaintiff's freedom from contributory 
negligence sometimes reasonably can be in- 
ferred from the circumstances without direct 
evidence of what he did or left undone. 
When, for example, a plaintiff is injured 
while merely passive in the care of the de- 
fendant, without any active agency of his 
own in the matter, it is fairly inferable that 
he did not contribute to the injury; but in 
this case the plaintiff’s evidence is painfully 
wanting upon the affirmative of the proposi- 
tion that the plaintiff’s intestate, at the time 
of the accident, did not by his own negli- 
gence contribute to produce the catastrophe. 
It is as true, says the court, that men negli- 
gently contribute to their own injury as that 
they do not; it is as true that men are care- 
less as that they are careful. The evidence 
in the case under consideration did not show 
that the plaintiff's intestate did in any way 
contribute to the drowning, but it did not 
show affirmatively that he did not, and this 
latter lack in the evidence the court regards 
as fatal to the plaintiff’s action. “The rule 
herein affirmed,” say the court, in conclu- 
sion, “ may seem to work a hardship in such 
a case as this, where the plaintiff is prevented 
from compliance with the rule by the sud- 
denness and magnitude of the disaster itself 
sweeping away all possible evidence, but if 
the rule were otherwise it would work equal 
hardship to a defendant. It is not a peculiar 
hardship, however. Many meritorious claims 
and defenses often fail for want of legal evi- 
dence to establish them. Judgments of 
courts, however, should never be based upon 
conjecture, but always and only upon evi- 
dence.” 
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Hotes of Gases. 


Libel by Servant — Exemplary Damages. — In 
Peterson v. Western Union Tel. Co., decided by 
the Supreme Court of Minnesota in January, 
1899 (77 N. W. R. 985), it was held that where the 
station agent of a telegraph company, acting 
within the scope of his employment, maliciously 
transmits a libelous message over the wires of 
said company to another of #ts station agents, 
addressed for delivery to a third person, which is 
done accordingly, the company is liable in puni- 
tive damages. 

The court said in part: 

A telegraph corporation derives its legitimate 
corporate powers from the law, and that law 
should not be violated without a corresponding 
liability for torts committed under it. Station 
agents may be irresponsible pecuniarily, and if, 
for their malicious acts done in the scope of their 
employment, the corporation is not liable, the 
public would be at the mercy of an unscrupulous 
telegraph operator; and, hence, the public are 
greatly interested in such a question, anid the lia- 
bility for such wrongs should rest upon that body 
which, by its acts, creates the power and the 
opportunity for committing them. It would be 
a lamentable condition of the rights of the citizen, 
if, under the guise of exercising lawful corporate 
powers, the corporation could permit the citizen 
to be defamed by the false and malicious publi- 
cation of its agent while acting as its duly 
appointed representative. In Scott & Jiarnagin’s 
Law of Telegraphs, section 138, it is said that “ the 
company can only perform the duty of sending 
and receiving a message through the intervention 
of an agent; and if he may wilfully and corruptly 
interfere with commercial transactions, or malig- 
nantly expose family affairs, and not involve the 
company, such a ruling would stimulate the 
wicked, while at the same time good men would 
be convinced that their chances for indemnity 
rested alone upon the solvency of treacherous 
agents. We have seen no instances in the liti- 
gated cases where telegraph companies have 
claimed such immunity. * * * However, the 
authorities are numerous and highly respectable, 
and conclusive, except where controlled by bind- 
ing local decisions, which hold the fonmer (com- 
pany) liable for the willful acts of the latter 
(agent), when done in the performance of duties 
assigned.” In the same work it is said (sec. 
138a): “ Aside from the statutory and common- 
law duty of good faith in the transmission of mes- 
sages for the public, there is another sense in 
which a telegraph company may become respon- 
sible for mala fides and malicious use of its fran- 
chises. A libel is any false, malicious, and 
personal imputation, effected by any writings, 
pictures, or signs, tending to alter the party’s 





situation in society or business for the worse, and 
a corporation may become responsible for its 
publication, even in punitive damages.” Mr. 
Wood, in his work on the Law of Master and 
Servant (sec. 323), says that: ‘ It may be regarded 
as settled by the better class of cases that, when- 
ever exemplary damages would be recovered if 
the act had been done by the master himself, they 
are equally recoverable when the act was done by 
his servant,” —and he cites the well-considered 
case of Goddard vy. Railway (57 Me. 202), where 
numerous authorities are collected supporting his 
view. It is true that this doctrine thus enunciated 
was applied in an action against a railroad cor- 
poration, but we perceive no distinction between 
it and a telegraph corporation. “ For a telegraph 
company is liable ex delicto for an injury done by 
its agents or servants to third persons, for mis- 
feasance as well as non-feasance (Scott & J. Tel., 
sec. 6). In Shear. & R. Neg. (sth ed., pt. 2, c. 9), 
this question is thoroughly discussed, and it is 
there said that “ where the relation of master and 
servant exists, the master is responsible to third 
persons for the damage caused by the wrongful 
acts or omissions of his servants in the course of 
their employment as such, and extends to wilful 
acts.” “The principle which lies at the founda- 
tion of this rule has been differently stated in sev- 
eral judicial opinions, and the abstract justice of 
the rule itself has been occasionally questioned. 
But the soundness of the principle and the neces- 
sity of the rule, which we have inherited from the 
Roman law, have received new and convincing 
illustrations in the immense development of mod- 
ern corporations. If the rule of respondeat superior 
were now to be abrogated, it would be almost 
impossible to carry on the present complex busi- 
ness of society. Every person having any pecu- 
niary responsibility would shelter himself behind 
the forms of a corporation, which would, in such 
case, be free from all responsibility for the negti- 
gence and violence of its agents without direct 
evidence of authority for their acts, while such evi- 
dence could be, in almost every instance, sup- 
pressed.” This rule may frequently work a 
hardship, but when the master substitutes an agent 
or servant in his own place, and clothes him with 
power to act for the master’s benefit in serving 
the public, he is not permitted to shelter himself 
behind the plea of non-liability for the act of the 
agent, and the rule of respondeat superior should 
not be relaxed, whether the master is a corpora- 
tion or an individual. 

Lien — Sureties — Estoppel.—In Noyes v. 
Kimball and others, decided by the Maine 
Supreme Judicial Court (92 Me. 231), it was held 
that when a contractor has given bond to the 
owner of the building he has contracted to erect, 
and one of the conditions of the bond is that the 
building shall be turned over to the owner with 
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all lien claims “fully discharged, legally waived, 
or good and sufficient indemnity therefor” fur- 
nished to the owner, a surety upon the contractor’s 
bond cannot himself maintain a bill in equity to 
enforce a lien against the building; a surety should 
be held to do precisely what he agreed to do, and 
having agreed that the building should be turned 
over to the owner free from liens, he is estopped 
from enforcing any. 

The court said in part: 

It is suggested that the contract in the bond is 
not that there shall be no liens, but that all liens 
shall be discharged, or waived, or indemnified 
against, and that therefore the sureties were not 
estopped from creating liens, but were only bound 
to see them discharged. We do not, however, 
perceive that this distinction aids in the solution 
of the problem. If it should be held that one 
who has contracted that there shall be no liens is 
himself barred from enforcing one, so likewise 
ought one to be, who has contracted that all liens 
shall be discharged, waived or indemnified. For, 
in the one case as in the other, the object of the 
contract is that the owner shall receive the build- 
ing from the contractor free from any burden or 
incumbrance in the nature of liens. Liens, unless 
enforceable, are harmless and useless. Of what 
avail is it to a surety in this case that he may cre- 
ate a lien if he cannot enforce it? So if it be said 
that the language of the condition in the bond 
contemplates that liens may be created, and only 
requires the sureties to discharge them, it does 
not necessarily follow that it also contemplates 
that the sureties themselves may create liens. A 
lien is created by force of law and may exist for 
the benefit of others than the sureties. The ques- 
tion still remains whether a surety who has agreed 
that liens shall be discharged may nevertheless 
enforce one. These lienors agreed tha: the liens 
should be discharged, waived, or indemnified 
against. Instead of discharging or waiving, or 
indemnifynig, they are seeking to enforce, which 
is precisely the thing that they contracted should 
not be done. We see no good reason why the 
doctrine of estoppel is not as applicable in these 
cases as it would be if these sureties had con- 
tracted against the creation of liens. 

It is also suggested that this is virtually a con- 
test between two sets of sureties, those who seek 
to enforce liens, and those who have none, and 
that although it would be inequitable to enforce 
these liens to the injury of the owner of the build- 
ing, and in violation of the condition of the bond 
given to her, still in this case, the sureties are all 
parties in court, and it is not inequitable to require 
the sureties who have no liens to contribute to 
those who have. The righits of the sureties as to 
contribution, depend upon what are the implied 
relations among themselves. There is generally 
the implied contract between sureties that those 
who do not pay directly on the principal’s account 





shall contribute to those who are compelled to 
pay. But what in this case would any surety be 
compelled to pay? If the lien of one of the sure- 
ties is valid and enforceable, then any one of them 
can be compelled to pay, and the others to con- 
tribute to him. If not enforceable, there is no lia- 
bility to pay in the first instance, and hence, it 
would seem, no implied contract to contribute. 
The implied liability to contribute depends upon 
the nature of the principal contract. If between 
the the sureties no lien can be 
enforced, if there is no valid lien, then between 
the sureties themselves, how can there be any lia- 
ability to contribute?? Are not all rights, both of 
principal and sureties, to be determined by the 
construction of the conditions in the bond? The 
contract which was implied cannot be broader 
than the one which was expressed. It would be 
a singular result if a surety should be estopped to 
enforce a lien as against the obligee of the bond 
on the ground that it would be in violation of his 
contract, and at the same time be enabled to com- 
pel contribution from a co-surety, so as to secure 
the benefits of the same lien, created, if at all, in 
violation of the same contract. 


obligee and 


ee 


CAPITAL PUNISHMENT ~— II. 


| S punishment 
tyranny? 


more severe than necessary, 
The proposition may at first appear 
somewhat novel and yet not a few have written 
upon it. Certainly, to the extent of the excess 
such a punishment is needless, and being needless 
is a wilful and arbitrary infliction of suffering — 
an oppression, or in other words, may we not say, 
tyranny? In fact, from our recognized definition 
of tyranny, the proposition demonstrates itself. 
Upon the same principle that is thrown around 
the accused the safeguard of the presumption of 
innocence and placed upon the prosecution the 
burden of proof beyond a reasonable doubt, should 
we guard the infliction of punishment against 
unnecessary severity; for it is reasonable to sup- 
pose, that had punishments been prescribed and 
enacted by the same dispassionate and judicious 
trihunals that established the safeguards which 
protect the accused, they would have been milder 
and more equitable, less arbitrary and illegal. 
‘Punishments which exceed what is necessary to 
preserve the deposit of the public safety,” says 
Becearia, “are in their nature unjust; and the 
more just punishments are, the more sacred and 
inviolable is personal security, and the greater the 
liberty that the sovereign preserves for his sub- 
jects.” Tt is equally true that it is better for a 
number of guilty persons to suffer too little than 
that one should be made to bear too much, as it 
is better for a number of guilty ones to escape 
altogether than that one innocent man should be 
punished. 
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Still the law acknowledges and provides for the | There can, or rather should, be no dowbt that 
one, while of the other it has not any knowledge; | ‘or every eva a lJeguuimaie and proper remedy 
this is due to the fact that one is the creature of | ¢X1sis. Lhus being true, any dithculties here expe- 
the judicial department, which is little affected by | Temced must lie in our proneness to accept the 
the popular clamor, while the other is enacted | Urst and easiest expedient that may present icself 
by the legislative, the members of which, holding 414 which seems, dor the want ot knowledge ot 
their offices at the will of the populace, are neces- | 4 beuer, to answer the purpose. 
sarily more apt to be swayed by passion and preju- A suggestion which readily occurs to the mind 
dice. As it is expressed by Robespierre, “ Beware is uot unirequently coupled with ease of execu- 
well of confounding the efficaciousness of punish- | tion and irequently appears both right and effica- 
ments with the excess of severity; the one is abso- | cious. It is, therefore, ofttimes ‘accepied without 
lutely opposed to the other. Everything seconds | iurther question when in fact it may be anything 
moderate laws; everything conspires against cruel | but proper or advantageous. 
ones. What might not France and the world Viewing the death penalty by the light of expe- 
have been spared had these sentiments prevailed? | rience we find it so entirely unsatisfactory that it 
They were advocated in the assembly, but the orators | as become not only unnecessary but absolutely 
were put down by the clamors of the fierce galleries, | a hindrance to justice — magistrates, judges, wit- 
like vultures scenting their prey from afar.” | nesses and jurors—all alike being reluctant to 

With one other quotation I will pass to the | lend their aid in a conviction which means death 
question whether the death penalty is an exces- | to the offender. As illustrative of this— In Eng- 
sive punishment. Mr. John Hill Burtan, in his | land when capital punishment prevailed more 
introduction to Mr. Jeremy Bentham’s works, has | extensively, a woman was indicted for stealing in 
stated the first proposition thus: ‘‘ Every item-of | a dwelling two guineas, two half guineas, and 
punishment, beyond what is necessary to the pro- | forty-four shillings. She confessed to taking the 
duction of preponderant good, is punishment | money, and was found guilty by the jury, but as 
wasted — is a wanton act of mischief —is a crime. | the punishment for stealing a sum over forty shil- 

li it can be proved that a crime can be suppressed | lings was, at that time, death, the jury found the 
by the infliction of a year’s imprisonment, and | value of the money to be only thirty-nine shillings, 
that the extension of imprisonment to two years | thus saving her life, but at the expense of their 
will not make the suppression of it more com- | oaths. 
plete, or tend more to the benefit of the public, — Lord Suffield, speaking on this subject, once 
then is the imposition of an imprisonment for two | said: “ He held in his hand a list of five hundred 
years, instead of for one year, a wanton act of and fiity perjurgd verdicts, delivered at the Old 
injury.” Bailey, in fifteen years, beginning with the year 

The true end of punishment, says the same | 1814, for the single offense of stealing from dwell- 
writer, is the prevention of crime. This, I have | ings, the value stolen being in these cases sworn 
endeavored to show, has been sought to be accom- | above forty shillings, but the verdicts returned 
plished by disabling the offender from again com- | being to the value of thirty-nine shillings only. 
mitting an offense, the additional purposes of | If required, he would produce the name of every 
deterring and reforming being rather incidents to | one of these five hundred and fifty convicts, and 
this disarming of the offender than anything else. | show the value proved to have been stolen.” “It 

From this standard, therefore, we must measure | deserved remark,” said she, “ that when the legis- 
the necessary severity of all punishment, and | lature raised the capital indictment to five pounds, 
whenever any penalty passes that degree essential | in June, 1827, the juries at the same time raised 
for the accomplishment of these ends, or by expe- | their verdicts to four pounds nineteen shillings; 
rience is found not to produce the desired results, | thus still keeping it low enough to save the offend- 
it is a punishment more severe than necessary, and | er’s life.” 
is tyranny. Thus it becomes manifest if the death! <A petition presented by Mr. Brougham to the 
penalty is unnecessary it is tyrannical. house of commons asking the abolition of the 
A given punishment may be proved to be| death penalty in all cases unaccompanied with vio- 

unnecessary in two ways; first, by experience, the | lence against the person, contained the following 

ever unerring demonstrator of truth; and secondiy, | remarkable expressions: ‘“ Your petitioners, as 
by the absence of the right to inflict it. Thej| bankers, are deeply interested in the protection of 
former directly shows its essentialness, while the | property from forgery, and in the conviction and 
latter proves it absolutely wrong, and conse- | punishment of persons guilty of this crime — that 
quently unnecessary. your petitioners find, by experience, that the 

In this article, in endeavoring to show that the | infliction of death, or even the probability of the 
death penalty is unnecessary, I shall confine | infliction of death, prevents the prosecution, con- 
myself to experience alone, leaving the latter, or | viction and punishment of the criminal, and thus 
the authority for the infliction of capital punish-| endangers the property which it was intended to 
ment, for later consideration. protect —that your petitioners therefore pray that 
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your honorable house will not withhold from 
them that protection which they would derive from 
a more lenient law. That, in the present siate of 
the law, juries feel extremely reluctant to convict, 
where the penal consequences of the offense excite 
a conscientious horror on their minds, lest the 
rigorous performance of their duties as jurors 
should make them accessory to judicial murder. 
Hence, in courts of justice, a most unnecessary 
and painful struggle is occasioned by the contlict 
of the feelings of a just humanity with the sense 
of the obligation of an oath.” This petition was 
signed by eleven hundred English citizens who 
had served as jurors or were eligible, and on the 
first page were the names of ninety-one whose 
annual income amounted to ten million pounds, 
or a sum equal in round numbers to fifty million 
dollars. 

With forgery, larceny and similar crimes, the 
fortunes of wealthy and influential parties are 
threatened, and consequently the extreme penalty 
for these crimes not answering the purpose was 
sought to be repealed, while with murder and like 
offenses, it being more often the exception than 
the rule that this class of men are endangered, the 
death penalty, although accomplishing no better 
the desired ends, has been permitted to remain. 

At the present day capital punishment does not 
exist in England for crimes without violence. 
As the Hon. N. M. Curtis, in speaking in this con- 
nection of Great Britain, shows: “The only 
offenses for which the sentence of death can now 
be inflicted are high treason, musder, piracy with 
violence, and the burning of ships of war, dock- 
yards, and arsenals. Practically the punishment 
of death is confined to murder. The others rarely 
occur, and there has been no execution for any of 
them for a long period of years.” 

For the above information I am somewhat 
indebted to Mr. Chas. Spear’s little book, eniitled 
“The Death Penalty” (Boston, 1844), where the 
subject is carefully treated and the reader may 
find many more similar examples. In speaking 
of this reluctance of jurors and others, Mr. Spear 
says: “In addition to this testimony, hear the 
language of Sir William Blackstone, about sev- 
enty-five years ago. ‘So dreadful a list (of capital 
punishments), instead of diminishing, increases 
the number of offenders. The injured, through 
compassion, will often forbear to prosecute; juries, 
through compassion, will sometimes forget their 
oaths, and either acquit the guilty or mitigate the 
nature of the offense; and judges, through com- 
passion, will respite one-half the convicts, and 
recommend them to the royal mercy.” Mr. 
Spear had reference here to the last paragraph of 
chapter one, book four, Blackstone’s Commenta- 
ries. So, too, do all who have had any experience 
with the criminal law in this country know to be 
a fact, that in every prosecution for murder where 
the offense is in every way proved, the jury will, 





in extenuating and mitigating cases, acquit, not- 
Witusianding their oaths and the law. As an evi- 
dence oi the popular acknowledgement oi his, 
I wail quote irom a recent editorial in the Wush- 
ington Post, wnere the editor, in speaking of some 
legislation sought to be passed in the State ot 
liiinois making death the penalty for burgiary, 
says: “ It is a well-known fact, a fact admitied and 
deplored by judges of experience in criminal 
courts, that the reluctance of juries to convact 
defendants in capital: cases is responsible for the 
escape of persons guilty of murder. It is not 
sympathy with criminals, but a desire to protect 
society, that prompts the most intelligent law- 
makers to enact such statutes only as will not 
encounter stubborn opposition in the jury box. 
li the Lllinois legislature should make the pro- 
posed change in criminal law, the State would 
soon become the favorite hunting-ground of the 
burglars, for the courts would not, except in rare 
cases, convict that class of criminals. In a com- 
monwealth where it is a hard task for a prose- 
cutor to send a murderer to the gallows it would 
be worse than foolish to provide that penalty for 
a crime less heinous. Faithful execution of the 
law as it stands is the remedy that should be 
sought.” (Issue February 18th, 1899.) 

To what does this point but to the truth that 
there is something wrong at the very source of 
our system. As one evil begets another, just so 
will our progress be checked by new difficulties 
continually arising, until they become so numer- 
ous and perplexing we are forced to stop and start 
anew, when, if we eradicate the original wrong, 
ali works easily and well. 

Death, as a penalty, thus having a false premise, 
is there any wonder that we meet the numerous 
difficulties which pardons have been instituted to 
remedy and which have forced juries to violate 
their oaths and duties, allowing also in many 
cases the very worst crimes to go entirely unpun- 
ished? Can there be better evidence that we are 
proceeding upon a false basis than this very fact 
of continually meeting with so many new and per- 
plexing difficulties? 

In my third article I shall endeavor to show that 
the abolition of capital punishment does not pro- 
mote lynching. 

F. S. Key Situ. 

Washington, D. C., February, 1899. 


— 


- THE LAWYERS’ REGISTRATION ACT. 


To the Editor of the Albany Law Journal: 
Str. — The Lawyers’ Registration Act was the 
result of conditions at the bar. It was enacted 
after due deliberation to correct evils that were 
patent, and has already more than justified itself. 
The bill was a long time in incubation. It was 
submitted to the judges of the Court of Appeals 
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before introduction, discussed at two annual meet- 
ing of the State Bar Association, considered by a 
special committee of the Bar Association in the 
City of New York, argued before and amended 
by the judiciary committees of the senate and 
assembly, composed of most excellent lawyers, ax 
two different sessions of the legislature, published 
and written about in the columns of the “ Law 
Journals ” of the State, passed upon by the Statu- 
tory Revision Commission, and finally signed by 
a lawyer governor; and yet ot is claimed that it is 
not perfect and accomplishes results that were 
not in contemplation. 

It is quite possible that all of the above were 
wrong, and that in a matter of such grave impor- 
tance to the profession, and concerning which so 
much care was taken, that many grievous errors 
were committed; but we can say for the greate- 
peace of mind of all to whom the subject is of 
interest, because of their failure to register before 
January 1, 1899, that every technical objection thus 
far raised to the act, was considered, discussed 
and passed upon by the many lawyers above- 
named, and that the following was and is the con- 
sensus of opinion in relation thereto: 

1. That the act is remedial and has no intent or 
purpose to vex or annoy any person legally 
entitled to practice law on December. 31, 1808; 
and that the courts will give it a liberal construc- 
tion, so that tts object to prevent non-admitted 
persons from practicing will be carried out with 
as little friction to the qualified as possible. 

2. That as to those being qualified on Decem- 
ber 31, 18098, such as the judges, the sick, the neg- 
ligent, and the absentees, who failed to register, 
the act in no manner, shape or form affects their 
professional status, and they can at any time after 
January Ist, 1899, file their affidavits as a matter 
of right without the intervention or an order of 
the court, the only effect of their neglect being 
that they cannot in the interim practice their pro- 
fession; and that no enabling act was necessary 
to restore to them their office of attorney, which 
they had not lost and which was not iin the con- 
templation of either the letter or the spirit of the 
law to deprive them of. 

3. That the time limit of January Ist, 1899, is 
but directory under a most stringent construction 
of the act; and that the Supreme Court at any time 
thereafter can order a registering affidavit filed 
nunc pro tunc in a proper case, and thus relieve the 
defaulting attorney from the consequences of prac- 
ticing without being registered, in all things relat- 
ing to practice and procedure in actions in courts of 
record, but with grave doubts as to its power to 
relieve from criminal prosecution; all agreeing, 
however, to leave that phase of the question to the 
good sound sense and professional judgment of 
the district attorneys, with whom it could be 
entrusted to ‘be exercised properly and fairly to 
bring about the reforms intended by the act; one 








of which was certainly not to punish qualified 
attorneys who negligently failed to comply with 
its conditions. 

Two bills are now pending before the tegisla- 
ture; one, introduced by Senator Brackett, extends 
the time to register to July rst, 1899; and an 
amendment, proposed by Assemblyman Collins, 
provides in a proper case for a nunc pro tunc order 
and relief from the penalties for failure to comply 
with the terms of the original act, so that much 
of what we have written above is already academic. 

I cannot close, however, without stating that the 
act is already productive of much good. Inquiries 
are being made daily at the office of the clerk of 
the Court of Appeals for the names of persons 
who are practicing law and dare not register, anid 
for others who are registered but not adimitted. 
Under the Brackett bill a certified copy of the 
“official register” will be filed in the county 
clerk’s office of each county and an opportunity 
will thus be given to each county bar to do its 
share towards the common duty of driving out 
of the practice of the Jaw those that are not 
admitted to the bar; which was the sole object 
and purpose of the Lawyers’ Registration Act of 
1808. 

FRANKLIN M. DANAHER. 
Albany, N. Y., February 24, 1890. 


— _ ee 


LAW?FIN PRECEPT AND PRACTICE. 


A’ the recent sixteenth annual dinner of the 

New York Society of Medical Jurisprudence, 
held at the Waldorf-Astoria, Prof. Isaac Franklin 
Russell, LL. D., of the New York University Law 
School, responded to the toast “ Law in Precept 
and Practice.” He spoke in substance as follows: 

“ There are ten thousand lawyers in New York 
City; the three law schools in Manhattan have on 
their rolls about seventeen hundred students pre- 
paring for admission to the bar; and, besides these, 
there are many who read law only in offices, where 
we may safely say that for every man who has 
been sworn in as an attorney there is at least one 
clerk who is an aspirant to the honors of the pro- 
fession. Why do so many study law, and what 
becomes of all the lawyers? 

“The American Bar Association at its annual 
meeting at Saratoga Springs last summer got no 
satisfactory reply to the query why students 
swarm so at the law schools. The head of one of 
our great universities has urged that hard times 
have made parents reluctant to set up their sons 
in business, or start them in hazardous ventures; 
I have myself suggested that our free political 
institutions rest on liberty, righteousness and law, 
and that popular reverence for law is greater in 
America than in any other country; and an 
Albany editor has bluntly said that the great prizes 
of politics attract young men to the legal profes- 
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sion as a gateway to the public service. 
less the editor is right. 

* Many, not relishing the attorney’s art as a 
means of bread-winning, carry the learning of the 
law into other professions, which are thus enlarged 
and enriched by juristic scholarship. This is true, 
in my own borough of Brooklyn, not only of Dr. 
Lyman Abbott, once a lawyer and still the pastor 
of Plymouth Church; but also of Dr. St. Clair 
McKelway, who from the first preferred precept 
to practice, and now sheds the gladsome light of 
jurisprudence from his sanctum in the Eagle 
Building; and of President Seth Low, who has 
found his legal training to stand him well in hand 
amid the vicissitudes of politics, the perils of com- 
merce, and the serene dignities of scholarship and 
philanthropy. Among our fellow-townsmen in 
Manhattan, Mr. Whitney, Mr. Depew and Mr. 
Brice have shown how well the lawyer’s equip- 
ment fits the needs of railway management; Car- 
liske and Fairchild and a dozen others have 
illustrated the easy way in which a jurist essays 
the problems of finance. While a dry goods man 
or a lumber merchant may do for the head of the 
army and navy, the more subtle and delicate work 
of diplomacy demands the skill and learning of the 
jurist. 

“ England has a ruling and aristocratic class, 
among Liberals and Tories alike, composed of 
men of wealth, education and leisure. The old 


Doubt- 


South, before the war, had such an aristocracy, 


composed of lawyers and planters. If there is 
ever to be developed in America such a ruling 
class, with leisure well earned or inherited, and 
with a taste and spirit for public affairs, it is more 
than likely that the training necessary for such 
public duty will begin with a study of the law. 
“The practice of the law still suggests to the 
layman the court room with judge and jury and 
the counsel matched against one another in gladi- 
atorial contest. To the popular mind the lawyer 
is still the advocate, eloquent in forensic dispute 
and triumphant in a war of words. But how 
erroneous is this conception! Our court calen- 
dars are crowded, it is true, with thousands of 
cases, and one case will furnish litigation for at 
least two lawyers. But if we deduct the criminal 
cases, prosecuted by the district attonney, the cases 
against the city, defended by the corporation coun- 
sel, and the elevated railroad cases, numbering 
many thousands and monopolizing a distinct sec- 
tion of the court, with regularly appearing counsel 
for the road, it will seem that there are hardly 
enough case at issue to give each attorney one. 
“Many a law office now has a clerical force of 
dozens or scores of young attorneys, stenogra- 
phers, typewriters, bookkeepers, engrossers and 
messengers; often we find a cashier at his window, 
taking in and paying out money more rapidly 
than at many a bank. The great fees that are now 
made by lawyers are not the reward for the labor 








of weeks and months spent in the trial of cases in 
open court, but are the recompense for the solemn 
service of advising governments and ministers of 
finance on the issue of bonds in the public debt, 
or for the safe investment of millions of forcign 
capital in the manufacturing plant of our staple 
products, or for the reorganization of corporate 
capital under conditions most favorable to the 
stockholders, or for successfully administering 
some bankrupt trust, or re-establishing in profit- 
able operation some railroad that has 
wrecked. 


been 


What passed for lega] learning a century ago 
was a knowledge of the recondite principles of the 
feudal law of real estate, with its subtleties, dis- 
tinctions and elaborate sophistries. It is hardly 
twenty years since the title companies threatened 
the profits of conveyancers by offering to a pur- 
chaser an insurance of his title for a fair price. 
It is easy to find those who still defend the old 
abuses, notwithstanding the fact that the approval 
of a title by an individual lawyer without capital, 
or special capacity, or accurate methods, will not 
compare favorable with a guarantee issued by a 
corporation with resources of millions, having an 
elaborate working plant, and with counsel of dis- 
tinguished ability and reputation. But the popu- 
larity of tithe insurance in communities where 
there is a public record of deeds and conveyances, 
either by some private corporation or by the 
municipality or State itself, is thoroughly estab- 
lished. 

“ With these great changes in the practice of 
the law new methods of legal instruction have 
come into vogue. It now seems cruel to ask a 
read Coke on Littleton, Fearne on 
Remainders, or even Blackstone’s Commentaries; 
if, for no other reason, because the law of cor- 
porate ownership is now of vastly more moment 
than the law of landed property, and obligation in 
cases of negligence in general than liability for 
trespass on realty. 

“The spirit of the age has made itself felt in 
legal education. Original research, of which the 
universities now make so much, has distinguished 
the labors of many able professors, who, too often 
with the enthusiasm of the antiquarian, have bent 
all their erudition and energy to the task of fixing 
the exact date of the first formulation of some 
evanescent and unimportant rule of law, giving 
credit to the judge whose crude, casual and unpre- 
meditated observations has been taken up and 
carried to a larger development in subsequent 
adjudications. The period of professional study 
has been lengthened, the standards of admission 
to the great law schools and of graduation there- 
from have been steadily advanced, examinations 
for admission to the bar have been made more 
thorough, and the requirements of general edu- 
cation in candidates have been made more rigor- 
ous. High schools are doing the work that 


siudent to 
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colleges did fifty years ago, colleges are giving 
professional instruction in the senior year, uni- 
versities and professional schools are offering 
post-graduate courses, prize scholarships, lecture- 
ships and tutorships in order to keep students at 
their books and with their teachers. 

“In medicine the situation is doubtless worse. 
A bright boy, ambitious to become a physician and 
surgeon, goes through high school in preparation 
for college, where he spends four years working 
for his bachelor’s: degree and a year or two more 
in post-graduate study of chemistry or biology, 
then goes to a medical college and ‘studies three 
or four years for his doctor’s diploma, and, win- 
ning distinction, is awarded a staff appointment 
at a hospital, where he spends two years, and then 
finishes his education by study abroad. He will 
now be thirty years old, and practically without 
experience in bread winning. 

* Men of large talents do not need the artificial 
stimulus of a scholastic regime. No teacher of 
real greatness ever credits himself with the unus- 
ual accomplishments of a student who is a genius. 
Plato would have been great without Socrates, 
and John Stuart Mill without his father. Educa- 
tional systems exist for the average man. Now, 
at what age shall the average lawyer or physician 
become self-supporting? That is the practical 
question. His education will never be finished. 
Just as a race horse is prepared by his trainer for 
a great turf event by frequent participation in 
public races rather than by trials of speed in pri- 
vate, so the really valuable preparation for life’s 
great professional tasks is mot in the mimic tri- 
bunals of a law school, nor in the solemn stabbing 
of a cadaver in a laboratory, but by the holding 
of real briefs in actual litigation, and by the heroic 
effort to save the life of a dying patient. If we 
should agree to place the age of self-support at 
twenty-three or twenty-four, I fear that many 
changes in our educational system would be 
imperatively demanded.” 


— 


TRIBUTE TO THE LATE IRVING BROWNE 
HE death of Irving Browne will be greatly re- 
gretted by persons who knew him simply 
through his writings, as well as by intimate friends 
who had been charmed by his genial personality. 
He was one of the most competent — as he prob- 
ably was the most entertaining and _ readable -- 
legal editor which this country has produced. It 
is possible that his more solid abilities have some- 
times been under-rated through the fact that he 
was an indefatigable joker. At the same time, 
those who have critically studied the head-notes 
he prepared as editor of reports, as well as for the 
Atsany LAw JouRNAL, will realize that no one 
has possessed in a higher degree the faculty of 
expressing the substance of a legal decision in the 














smallest nutshell. As editor of the ALBANY Law 
JOURNAL for many years he made that periodical 
not only a source of weekly entertainment, jut 
also in quite a substantial sense a source of legal 
authority. The ALtBany Law JournaL, during 
Mr. Browne’s editorship, was widely cited and 
quoted. He had excellent discrimination in the 
selection for publication of cases from the courts 
of the various States and the Federal courts, 
which were novel on the facts or the law, and 
which were to prove factors in the jurisprudence 
of the whole country. His editorial comments 
upon new cases, and upon professional questions 
in general, while they may have had a little too 
much of the personal rather than the judicia! 
flavor, were thoughtful, suggestive and seriously 
helpful. 

Mr. Browne's principal reputation was made us 
editor of the AtpaANy Law JourNAL. Since his 
retirement from that post he has filled ** The Law- 
yer’s Easy Chair” in the Green Bag, with how 
great geniality and wit it would be entirely un- 
necessary for us to specify. In that periodical he 
naturally indulged, even more than in the ALBANY 
Law JouRNAL, his felicitous literary vein. Ever 
man must serve his day and generation in his own 
way and according to his own gilts. Irving 
Browne has done his fair share of the world’s 
work, and he had the good fortune that the form 
of much of his work commended him not only to 
the serious appreciation, but to the human and 


humorous side of his readers. — New York Law 
Journal. 

nadiinientiibi tee 

EVIDENCE. 


Opinion OF NON-EXPERT, 

S a general rule a witness must testify to facts 
A and not conclusions or opinions. It is the 
duty of the jury, and not the witness, to draw 
inferences from the evidence, and form opinions 
from the facts presented. The cases in which the 
opinions of witnesses are allowed constitute excep- 
tions to this rule, founded on the ground of neces- 
sity, because the facts cannot be presented or 
depicted to the jury precisely as they appeared to 
the witness, and it is impracticable from the nature 
of the subject for him to relate the facts without 
supplementing their description with his conclu- 
sions. (First Nat. Bank v. Fire Ass’n of Phila- 
delphia [Or.], 53 Pac. 8). Such are questions as 
to the identity of persons or things; the age, 
health, physical condition and appearance of a 
person; the lapse of time; the dimensions and 
quantities of things; and many other instances in 
which it is impossible to detail the facts without 
use of language which necessarily implies the con- 
clusion of the witness.. (Lawson, Exp. Ev. 46; 
Rog., Exp. Test. 6; Hackett v. Railway Co., 35 
N. H. 390; Parker v. Steamboat Co., 109 Mass. 
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419; Com. v. Dorsey, 103 Mass. 412.) But the 
books all agree that such opinion evidence is never 
admissible if all the pertinent facts can be suffi- 
ciently described and detailed to the jury so as vo 
enable it to draw its own inferences and conclu- 
sions therefrom. (7 Am. & Eng. Enc. Law, 493, 
and cases there cited; Graham v. Pennslyvania 
Co., 139 Pa. St. 149; Indemnity Co. v. Dorgan, 7 
C. C. A. 581, 58 Fed. 945.) And this case comes 
clearly within the latter rule. The case of Indem- 
nity Co. v. Dorgan, supra (an action on an insur- 
ance policy), is very much im point. The dead 
body of the assured was found lying in a brook, 
with the face downward, and submerged in six 
inches of water; and the defense was that he died 
from disease, and not accident. On the trial the 
court refused to permit the company to ask of the 
witness who found the body in the water: “li he 
had been standing, in your judgment, would it 
have been possible for him to have fallen in the 
water, in the position in which you found him?” 
This ruling was sustained by the Court of Appeals; 
Mr. Justice Taft saying the question “asked for 
an opinion of the witness on facts which it was 
quite possible for the witness to have detailed to 
the jury, so that the jury might have drawn its 
own inference. That there are cases where the 
judgment of a witness as to distance and other 
circumstances may be directly asked him, is true, 
but such questions are not permissible when it is 
practicable to draw out with exactness the data 
upon which such judgment must be founded.” — 
Chicago Law Journal. 


ea os 
NEW YORK,LAWS OF 1899. 


Chapter 7.— Assemblyman Brewster's, enlarg- 
ing the powers of the board of water commission- 
ers of Lansingburg. 

Chapter 8.—Senator Armstrong’s, legalizing 
the incorporation of St. Bernard’s Cemetery. 

Chapter 9.— Senator G. A. Davis’, changing 
the name of the Washington Street Biaptist Society 
of Buffalo to the First Baptist Church of Buffalo. 

Chapter 10.— Assemblyman Hallock’s, amend- 
ing the fisheries, game and forest law relative to 
the possession of quail killed on Long Island. 

Chapter 11.— Assemblyman Kelsey’s, changing 
the title of the position of private secretary to the 
governor to that of secretary to the governior. 

Chapter 12. — Assemblyman Collins’, making it 
a misdemeanor to use the flag of the nation for 
advertising purposes or to desecrate it in any 
other manner. 

Chapter 13.— Assemblyman Litchard’s, appro- 
priating $30,000 to continue the promotion of 
sugar beet culture. . 

Chapter 14. — Assemblyman Allds’, appropriat- 
ing $41,000 to meet a deficiency in the cost of pub- 





ee 
ate 

lication in the newspapers of the session laws and 
official notices. 

Chapter 15.— Senator Humphrey’s, legalizing 
acts of the trustees of Wellsville, Allegany county, 
in amending the village laws and ordinances. 

Chapter 16.— Senator Wilcox’s, amending the 
act incorporating the Auburn Presbyterian Theo- 
logical Seminary. 


—— oe 


INTERNAL REVENUE DECISIONS. 
EEDS ior pews in churches in States where, 
by statute, pews are made personal property, 
are not required to be stamped under act of July 
13, 1808. 

While a mining syndicate, or other association, 
issuing certificates of stock in a company organ- 
ized by it is not required to pay special tax as a 
broker therefor, a manager or other person em- 
ployed by it to sell such certificates on commis- 
sion is a broker within the meaning of the second 
paragraph of section 2 of the act of June 13, 1808, 
and is required to pay special tax accordingly. 

A company or corporation which merely dis- 
poses of its own stock and bonds for the purpose 
of obtaining money to conduct the business for 
which it was organized is not required to pay 
special tax therefor, as a broker, under the second 
paragraph of section 2 of the war revenue act. 
But if it employs an officer or agent, whose busi- 
ness it is to negotiate these sales for a commis- 
sion or premium thereon, such person must pay 
special tax as a broker. 

Sums deposited by so-called special depositors, 
who receive as interest part of the earnings of the 
bank, are considered part of the working capital 
of the bank, and are to be included in the returns 
in which the special tax of $2 on each $1,000 
thereof is to be reckoned. 


SUED FOR ONE CENT. 
USTICE JOHN B. McKEAN, of the York- 
ville Municipal Court in New York, expressed 
surprise because a suit was brought in his court 
for the recovery of seventy-five cents. ‘In all my 
time on the bench,” said the justice, “I never 
knew of a lawsuit for such a small sum of money, 
and he refused to dismiss the case until he had 
seen the person who brought such an action. 
Had Justice McKean been familiar with the liti- 
gating propensities of the community in and 
around the village of Wales Center, Erie county, 
in his own State, he would not have displayed any 
surprise. Erie county, back in 1874, had a famous 
lawsuit over a single penny. A Buffalo lawyer, in 
Washington on business, whose memory was re- 
freshed by the Yorkville incident, tells the story. 
In 1874, Clark Rich, the village blacksmith of 
Wales Center, was the collector of school taxes. 
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Norman Hall, a prosperous farmer, owed $6.04 
school taxes. When Rich went to collect the 
money, neither party could make the even change, 
and Hall paid $6, agreeing to hand over the odd 
four cents when he went to the village. 


days later the men met in the village post-office 


and engaged in a political argument, each becom- | 


ing excited. The discussion soon ended in anger. 

“ Pay me that four cents school tax you owe,” 
demanded Rich. 

“There you are, gol darn you anyhow, Clark 
Rich,” shouted Hall, as he tossed on the counter 
a five-cent piece. 

* And I'll just keep the extra cent for interest,” 
retorted the tax collector, putting the coin into iis 
pocket. 

“Tf you do,” said Hall, “I'll sue you before 
night. That cent belongs to me and I don’t owe 
you no interest, nohow. Pay over that cent, Clark 
Rich.” 

But Clark Rich did not propose to do anything 
of the kind. “I won’t do nothing of the sort,” 
he retorted, “‘ and if you want to sue, just sue and 
be darned.” 

In less than a quarter of an hour Hall had ap- 
peared before Squire Isaac Gale, a justice of the 
peace, filed his bill of complaint and had a sum- 
mons issued. The case was fought by Rich at 
every point, and the best lawyers the community 
afforded were employed. Joseph Shearer repr2- 
sented Hall, while the interests of Rich were cared 
for by Joseph Emery, father of present Justice 
Emery, of Buffalo, who is now on the Supreme 
Court bench. 

When the case was called Rich demanded a jury 
trial. Six men were sworn in after much quib- 
bling and quarrelling on the part of the litigants 
and their lawyers, and the taking of evidence ex- 
tended over the greater part of a week. The jury 
disagreed. A new venire was issued; a 
trial followed, the same tedious process of drawing 
out the testimony was gone through with. Again 
the jury failed to reach a conclusion. The third 
trial finally resulted in a verdict for the plaintiff in 
the sum of one cent and costs. Including attorney 
fees, this case involving a single cent and growin’ 
out of a quarrel, for which there never was any 
good reason, cost each litigant more than $50. 
Hall, however, was fighting for a principle and was 
satisfied. Rich was likewise satisfied to pay for 
his fun. 

The case is without a parallel, so far as is 
known to the relator, in the legal history of New 
York. — N. Y. Sun. 


CITIZENSHIP IN OUR NEW POSSESSIONS, 
NE of the important questions which have 
been somewhat debated in connection with 

the impending extension of our territory in the 


A few | 





secon | | 


| would become “ 





Pacific, is whether the inhabitants of the Philip- 
pines would become citizens of the United States 
should those islands be made a part of the republic 
by annexation, but not formed into States. As 
citizens of the United States they would have all a 
citizen’s personal privileges and immunities, in- 
cluding the right to reside in any part of the coun- 
try, and also the right to vote in any State in 
which they might choose to gain a residence. 

The fourteenth amendment of the Constitution 
provides that ‘“ All persons born or naturalized in 


| the United States, and subject to the jurisdiction 


thereof, are citizens of the United States, and of 
the States in which they reside.” The meaning of 
the clause, “and subject to the jurisdiction 
thereof,” has been adjudicated by the Supreme 
Court, in Elk v. Wilkins (112 U. S. 94), in which 
case it was decided that an Indian born a member 
of one of the Indian tribes, who had separated 
himself from his tribe, was not a citizen of the 
United States. The decision was placed upon the 
grounds that the above clause does not mean 
merely subject in some respect or degree, but 
completely subject to the political jurisdiction of 
the United States and owing them direct and im- 
mediate allegiance, and that the Indian tribes are 
alien, though dependent, nations, the members of 


| which owe allegiance to their several tribes. Under 


this decision, such of the inhabitants of the Philip- 
pines as were members of self-governing tribes, 


| and had not been governed in fact by Spain, would 


not become citizens of the United States, because 
they would not become “ subject to the jurisdic- 
tion” thereof. And so long as our government 
allowed these tribes to continue distinct political 
communities, this clause in the constitutional defi- 
nition of a citizen would exclude from citizenship 
all persons born members of the several tribes 
hereafter. 

Whether the islanders, who, upon annexation, 
subject to the jurisdiction ” of the 
United States, would be made citizens by an act of 
congress annexing the islands, but containing no 
provision for citizenship, is a question that has 
not been judicially determined. Before the four- 
teenth amendment was added to the Constitution 
it had been said by eminent statesmen and jurists 
that no man was a citizen of the United States ¢x- 
cept as he was a citizen of one of the States com- 
posing the Union, and that those who had been 
born and resided always in the District of Colum- 
bia or in the territories, though within the United 
States, were not citizens. The definition of a citi- 
zen pronounced in the fourteenth amendment, as 
quoted above, put this proposition at rest. It 
recognizes a distinction between citizenship of the 
United States and citizenship of a State, and de- 
clares that persons may be citizens of the Union 
although they do not reside in any State. (The 
slaughter-house cases, 16 Wall. 73.) At the same 
time this definition contemplates two sources of 
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citizenship — birth and naturalization. Naturaliza- 
tion is within the exclusive control of congress, 
and congress has the undoubted power to natural- 
ize an entire community by one act of sovereignty. 
The annexation of the Philippines would of itself 
and necessarily be an exercise of this power. It 
is a rule of public law that a transfer of territory 
transfers at the same time the allegiance of the 
inhabitants who remain in it. It removes their 
alienage; it changes their nationality. That is to 
say, it naturalizes them. (Derecho Internacional, 
i, 288.) If the power annexing the Philippines 
were a monarchy the islanders in question would 
become subjects. Since it is a republic, whose 
Constitution provides that “all persons natural- 
ized in the United States”’ are citizens thereof, 
they would become citizens. 

However questionable may be the view hev-e 
taken of the position which the islanders owing 
full allegiance to the United States would occupy, 
it seems clear that their children, the 
islands after annexation, would he citizens, as 
being “ persons born in the United States and sub- 
ject to the jurisdiction thereof.” — Douglas Cat.p- 
bell, in N. Y. Evening Post. 


born in 


> 


Legal Rotes of Bertinence. 


After a service of almost twenty years on the 
bench of the United States Court of Kentucky, 
Judge John H. Barr has announced that he has 


tendered his resignation to President McKinley | 


on account of ill-health and advancing age. 
Judge Barr was appointed by President Hayes in 


1880. He will retire ‘on full pay of $5,000 per | 


annum. 


In the defense of criminal cases in the West and 


Southwest, it is a common practice for counsel to 
avail themselves of errors in spelling as objections | 


to the sufficiency of indictments and other legal 
documents. 


a swallow fork and upper bit in the right ear, of 
the value of $5 each, and four shoats,” worth two 
dollars and a half apiece. It appears that a gilt 
is a young sow, and the Supreme Court has held 
that the indictment is valid notwithstanding the 
erroneous insertion of “u” in the word. The 
Texas Court of Criminal Appeals has also recently 
upheld a verdict of guilty, although in writing out 
the word the jurors omitted either the “1” or the 
“+t” so that it read “ guily” or “ guity.”—N. Y. 
Sun. 


The proposed amendment to the constitution of 
North Carolina, the effect of which will be to 
eliminate from the franchise a large proportion 
of the negro vote, has been approved by the. legis- 
lature, and is to be submitted to a vote of the 





In a Missouri indictment for hog | 
stealing it was charged that the defendant stole | 
eight head of hogs—‘‘ one sow with both ears | 
off, of the value of $10, three guilts marked with | 


| bian, bound from London 





ea 
— 


people at the next general election, the date of 
which is to be fixed by the new election law now 
pending. The amendment is, with a few minor 
differences, a copy of the suffrage clause of the 
new constitution of Louisiana. It prescribes edy- 
cational, property and poll-tax qualifications, but 
as these would bar many poor and ignorant whites 
from the ballot box, it is further provided that any 
one may vote, regardless of these qualifications, jf 
he or his ancestors were electors before the adop- 
tion of the fifteenth amendment, enfranchising the 
negroes. A condition for the exercise of this 
suffrage by inheritance is registration before 
December 1, 1908. It is provided in the amend- 
ment that, if ratified, it shall go into effect July 1, 
1902. 


An instructive lesson to constables may be 
found in a decision rendered iin January by Mr. 
Justice Oliver Wendell Holmes, of the Supreme 
Court of Massachusetts, says the New York Sun. 
A constable at Cambridge received a writ com- 
manding him to put the plaintiff in possession of 
certain tenement premises in that city. In order 
to do this it was necessary to remove the furni- 
ture, which the officer accordingly did, placing 
the same upon the sidewalk in front of the house. 
But there is an ordinance in Cambridge against 
obstructing the sidewalks, and the municipal 
authorities prosecuted the constable for violating 
it, with such success that a verdict of guilty was 
directed against him in the trial court. The 
Supreme Court declares this 'to have been right, 


| saying that the execution did not justify the officer 


in disregarding the ordinance. Under the law he 
could have stored the goods at the owner’s cost, 


| and he could have required a bond of indemnity 
from the party who desired them removed, so tha! 


the decision is not necessarily a harsh one. 


In the United States District Court Judge 
Lowell has ordered a decree for libellants for one- 
half the damage sustained in the case of Horace 
M. Sargent and others against the steamer Colum- 
bian. This was a libel for damages caused by a 
collision between the ocean-going steamer Colum- 
to Boston, and the 
schooner Doughty, on a trip to the Banks. In his 
opinion Judge Lowell says: ‘“ The only fault al- 
leged against the steamer is excessive speed, and 
the authorities make it clear that nine and tev 
knots an hour, at any time or place, is excessive 
speed in a fog. In saying this I have no doubt 
that the captain of another steamer like th 
Columbian would have gone ahead quite as fast 
as Captain Masters did in this case. Had ‘the 
steamer been an ocean liner instead of a freight 
steamer, it would probably have been sent through 
the same fog at from fifteen to twenty knots an 
hour, and its captain would have been blamed by 
his company, as well as by his passengers, if he 
had loitered at half speed. Though this almost 
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universal practice may relieve the captain of a 
steamer from moral blame, Captain Masters was 
none the less a transgressor of the international 






During the hearing of a case in the Court of 
Appeal last week, says the Law Times, London, 
Mr. Justice Brewer, of the Supreme Court of the 
rules, and I am bound to find the steamer at fault | United States, and one of the arbitrators in the 
I have often had occasion to say that the owners | Venezuela arbitration, occupied a seat on the right 
and masters of steamers must either comply with | of the president of the court— Lord Justice 
the statute or procure its repeal. Experts may, | Smith. The fact is noteworthy as being an 
i | instance of an exchange of courtesy by the judges 
of the appellant courts of both countries, for only 
a fortnight back Lord Herschell received a sim- 
ilar mark of distinction from the judges of the 

Joseph Benedict, the oldest member of the | Court of Appeal at Washington. 

Oneida county bar, and probably the oldest law- It may perhaps be of interest to note, having 
yer in the State, died at his residence in Utica, | regard to the action of the Inns of Court in the 
on February 18th, aged nearly ninety-eight years. | excluding of aliens from the bar, that one of the 
His death was due to pneumonia. For a man of | most illustrious of English lord chancellors nar- 
such ‘advanced age he was remarkably well pre- | rowly escaped the status ofan alien. John Single- 
served. During his long life he had not used | ton Copley, afterwards lord chancellor of England 
liquor or tobacco and he has always been tem- } as Lord Lyndhurst, was born in Boston, United 
perate in all things. Mr. Benedict was a church- | States, in May, 1772. At the conclusion of the 
man and highly respected by all. A generation | War of American Independence, his father, the 
ago he was widely known and took quite an active | renowned portrait painter, selected the status of 
part in legal and business affairs in this country. | British subject in preference to that of American 
Mr. Benedict’s ancestors came to America in | citizen, and his son, owing to that choice, became 
1633. Col. Joseph Benedict, his grandfather, of | eventually the keeper of the conscience of the 
Salem, Westchester county, was a revolutionary | English sovereign. — Law Times, London. 
i uner en, Washington, serving hres 2nd | ty the course of recent tial before the fr 
Mires, his parents, had twelve children, one dying —_ en We taak encnmen ae comme Ont Gee 
in infancy. Joseph was born April 11, 1801, 1n was growing, and largely ete ri the press 
Bedford, south of the town of Salem. He was of Ge commry 8 Meier oe giving publichy to 
the fourth child, Josiah, Stephen and Betsey pre- soy athe gags bad Gem the 
ceding him. When Joseph was a child of three *: ~— i por Pretest © WES SepTENeNEES Se 
Sad 2 : having forced his way through the Horse Guards 
the family moved to Sherburne, Chenango county. . di A : th 4 
The country was then unsettled and the Bene- wapakserncstan phat eb peter) ow. otereectahy 
dicts built their own house in the woods long & paragraph ” Ge effect Gut 8 bed recently Geen 
before the American bear had been driven north- we Love Runes) palate Gay, a Ce chamener 
ward. In politics Mr. Benedict was a Democrat. of oaks Court judge, to Gectave a Guctve of a 
He voted for Jackson in 1824, 1828 and 1832. In solution we recep et between idmself acd hits 
: ies . - | wife. “T have.” continued the lord chief justice. 
1836 he voted for Van Buren and in 1840 for Har- | ,, only one wile. end I am not ot present -diveresd 
rison. In ’44 he voted the National Whig ticket, tein tbs ss , " 
but since that time has always voted the Demo- ’ 
cratic ticket. In 1839 he was city attorney of The St. James’s Gazette tells some anecdotes of 
Utica. In 1851 he was elected to the assembly | Mr. Joseph Choate, the new ambassador to Great 
from Oneida county, and he was returned in 1854, | Britain. Mr. Choate was on one occasion mak- 
being quite an influential member of that body. | ing an important speech. Noticing that the judge 
He ran against Charles A. Mann for State sena- | was talking to his colleague on the bencl, he 
tor, and, although ahead of his ticket, failed of an | ceased speaking immediately, and as soon as the 











perhaps, be found to testify that a moderate speed 






js harmful, a foghorn useless, and a torch actually 
misleading, but the statute must be obeycd 
Boston Transcript. 













































election. judge turned to him again, he said: “ Your honor, 
- T have just forty minutes in which to make my 
English Rotes. final argument. TI shall not only need every sec- 


ond of that time to do it justice, but I shall also 
7 Raat ¢ ” «6 

It is stated that Sir L. A. Kershaw, chief jus- need oe undivided attention. And 7 shall 
: : or . 3 have it,” promptly responded the judge. At his 

tice of Bombay, is dangerously ill, suffering from : : : 
busiest hour a self-sufficient youth came in to 
speak to him, and was asked to take a chair. In 
a few moments he interrupted again with the re- 
profession has occurred at Alicante. The solicit- mark, “I am Bishop Blank’s son.” “ Pray, take 
ors and barristers, having vainly sought to pro- | two chairs,” replied the famous advocate. His 
cure the dismissal of a judge whose conduct they | gallantry has been scarcely less remarkable than 
reprehended, have refused to appear at the courts. | his wit. Glancing up, one evening at Delmonico’s, 







heart disease, with complications. 
i I 


t is stated that a strike of members of the legal 
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when the gallery had just been filled with ladies, 
“ Now I understand,” he said, “ what the scrip- 
tural phrase means, ‘Thou madest man a little 
lower than the angels.’ ” 


Mr. Fairfield, in his recent ‘“‘ Memoir of Lord 
Bramwell,” tells us a suggestive anecdote. One 
spring day the local constable of Edenbridge 
noticed Lord Bramwell intently watching a noisy 
group of village lads apparently much excited 
about something. It was the first day of the 
cricket season, and they were, in fact, drawing up 
the rules for their cricket club. Fancying that 
they might have annoyed the old lord in some 
way, the constable approached and asked whether 
such was the case. “No, no!” said Lord Bram- 
well, “those lads have been teaching me some- 
thing — how the common law was invented.” To 
the philosophic eye of the old judge there had 
been unrolling itself at that moment the long 
pageant of our legal history. The constable saw 
only a pack of noisy boys, and his comment was: 
“It’s wonderful what they do learn at ‘school 
nowadays, my lord — over-education I call it.” 
How true it is that the mind sees what it brings: 
how different the universe to Newton and to his 
dog! This is the value of education, that under 
its alchemy the commonest things are transfigured 
and become symbols of far-reaching thoughts. -—- 
Law Journal (London). 


“ Ordinary criminal justice,’ says Macaulay, in 
a striking passage of his essay on Clive, “* knows 
nothing of set-off. The greatest desert cannot be 
pleaded in answer to a charge of the slightest 
transgression. Ita man has sold beer on Sunday 
morning, it is no defense that he has saved the 
life of a fellow creature at the risk of his own. It 
he has harnessed a Newfoundland dog to his little 
child’s carriage, it is no defense that he was 
wounded at Waterloo.” The historian — this is 
Macaulay’s moral— stands on a high platform, 
and must fairly weigh good actions against bad. 
But imagine what a scene our criminal courts 
would become if our judges had to sum up the 
lives of the prisoners brought before them and 
deliver the final award. Imagine the endless rami- 
fications of the evidence, the nice points of casu- 
istry! But is it quite true that there is no set-off 
in ordinary criminal justice? Is not chi acter 
allowed as a set-off to lighten the penalty or to 
damn more deeply? There is this consideration, 
too, not to be forgotten from the historical stand- 
point. Every crime is originally a tort, and if 
my servant has embezzled my moneys it is no 
compensation to me that he gave £1,000 to a 
charity. That, in legal language, is a matter en 
autre droit, both as regards me and also as regards 
the State; the law — very justly and reasonably — 
allows no set-off. Technicality will generally bc 
found to cover some good sense. — Law Journal, 
London. 








In charging the grand jury at the Reading 
Assizes, Mr. Justice Wright referred to t-c¢ Crim- 
inal Evidence Act, 1898, and said that no doubt 
sooner or later the question would come before 
some of them, when acting as justices, whether 
prisoners who had given evidence on t'eir own 
behalf on oath, and had nevertheless b-en con- 
victed, should be committed for trial for perjury, 
It was one of the most difficult questicns they 
could have to deal with, because the priv lege to 
prisoners of giving evidence on oath would 
become of no value if prisoners mich’ g’ve false 
evidence with impunity. Juries would \ say, 
“What is the use of our paying any attention to 
the prisoner’s evidence if he can, wi*h ‘mpunity, 
tell any falsehood he pleases?” Theref r , in the 
interest of prisoners themselves, it w.s highly 
desirable that the impression shou'd not get 
abroad that no proceedings would te taken 
against them. On the other hand, such proceed- 
ings should be taken with great caution a-d dealt 
with in a spirit of the strongest commen sense. 
It would be worse than useless to put a man on 
his trial for perjury merely because he denied he 
was at the place where the alleged offense was 


committed, or that he had committed th offense 


charged. But, if a prisoner went out of his way 
to make false charges against others, or sought 
wantonly to destroy the prosecutor’s character, 
the justices would probably think it a case for pun- 


ishment for perjury. But if such cas.s came 
before them as magistrates he hoped they would 
shew their common sense and refuse to commit 


where it was not an aggravated case. 


Legal Laughs. 


Queen’s Counsel —‘‘I insist on an answer to 
my question. You have not told me all the con- 
versation. I want to know everything that passed 
between you and Mr. Clapper.” 

Reluctant Witness — “I’ve told you everything 
of any consequence.” 

“You have told me that you said to him, ‘ Clap- 
per, this case will get you into court some day.’ 
Now, what did he say in reply?” 

* Well, he said: ‘ Dapper, there isn’t anything in 
this business that I’m ashamed of, and if any 
snoopin’ little yee-hawin’, four-by-six, gimlet-eyed 
lawyer, with half a pound of brains and sixteen 
ounces of jaw, ever wants to know what I’ve beea 
talking to you about, you can tell him the whole 
story.’ — London Tit-Bits. 

A rural justice, on being asked by an attorney 
if a certain decision of his was “ accordin’ to the 
code,” replied: “ I dunno whether it is or not, an’ 
what’s more, I don’t keer! I ha’n’t had no code 
‘oun’ here sence Tuesday wuz a month ago, when 
I hit a lawyer on the head with it an’ split it all to 
pieces! ’’ — Atlanta Constitution. 





